MEMORANDUM FROM

ROBERT O. BINNEWIES,
Deputy Commissioner
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MAR 20 1390

TO% " Gordon Colvin
Greg Sovas
obert Bathrick
Kenneth Wich

SUBJECT: NATURAL RESOURCES - NR-86-3 (Amendment)
TOPIC: Acquisition of Conservation Easements

PURPOSE

The purpose of this directive is to formalize Department
policy concerning conservation easements and to establish
criteria and effect a procedure by which consideration of
conservation easements will be incorporated into the acquisition
process and utilized where appropriate to realize Department
goals related to preservation and resource management.

BACKGROUND

Easements are non-possessory interests held by one person or
group in land of another person or group. By holding
conservation easements, agencies or private organizations can
control the fee owners use which may otherwise destroy, degrade
or alter particular natural or manufactured elements of the
encumbered property.

Easements can be either positive (allowing the holder to do
something on the property) or negative (restricting the owner
from doing something on his property), appurtenant (benefiting a
contiguous property) or in gross (benefiting the holder of the
easement rather than a particular property). Easements can be in
effect for a specific term or perpetually.

Legislation recently passed in New York State (Article 49 of
ECL as amended) now allows government agencies or conservation
organizations to hold and enforce easements in gross perpetually.
This legislation enhances the potential of easements for use as
an acquisition alternative since such easements can be applied
however the circumstances dictate rather than solely to
appurtenant lands.



POLICY

The Department of Environmental Conservation may acquire
conservation easements wherever appropriate and whenever easement
acquisition is fully consistent with Department program goals and
purposes. Easements may be acquired within the Adirondack and
Catskill Parks as well as for purposes of preserving, managing
and protecting agquifer recharge areas, areas of exceptional
scenic beauty or exceptional forest character, open space, pine
barrens, access to land for public recreational use (including
stream rights and waterway access), scenic highway and river
corridors, scenic vistas, trailways, wetlands, wildlife habitats
and areas of unique character which include lands of special
natural beauty, wilderness character, geological, ecological,
historical significance and in categories which may appear in
future acquisition programs. The Department may acquire such
easements by whichever applicable statute best serves the purpose
of the acquisition interests of the State and the needs of the
property owner.

PROCEDURE

Upon identification of a departmental interest in preserving
and enhancing all or certain characteristics of a privately owned
property, the Department may explore the possibility of achieving
the project objectives through the acquisition of a conservation
easement as an alternative to fee purchase or appropriation.

The first step in this process will be to specifically
define the project objectives and to identify those rights which
are necessary to acquire and those which are not in order to meet
these objectives.

Among the rights and activities which might be restricted
via conservation easements are the following:

Subdivision
Residential use and development
Construction of signs or billboards
 Public or private use
Filling, excavating, dredging, mining or draining

Commercial or industrial use



Logging or cutting of trees

Grazing or intensive agriculture

Dumping or storage of offensive materials
Application of herbicides or pesticides
Operation of motorized vehicles
Alteration of existing facades

Among the rights which might be acquired by a positive
conservation easement are the following:

Right to manage fish and wildlife habitats
Right to maintain scenic vistas

Right to manage natural resources

Right to administrative access

Right to require restoration

Right to public access

Recreational rights and the construction of associated
facilities

Right of first refusal

All easements acquired, regardless of purpose, will include
the right of the holder to enter and inspect.

In determining the feasibility and appropriateness of
acquiring a conservation easement (if such is determined to be a
desirable acquisition vehicle), the following factors will be
considered by the Land Acquisition Review Committee:

- availability of funding for easement acquisition

- project objectives

- estimated easement cost vs. estimated cost of full fee
acquisition



- estimated cost of monitoring and enforcing compliance with
easement terms compared to administering fee acquisition

- estimated long term cost or savings associated with each
type of ownership (fee vs. easement)

- advantages of easement acquisition over fee acgquisition

- affect of easement vs. fee acquisition on real property
taxes

- anticipated problems associated with easement ownership,
such as enforcement problems, etc.

- owner and locality attitude towards conservation easements

- positive and/or negative impact of public access on
project objectives

- availability of appropriation as a possible means of
acquisition

- Kind of easement (appurtenant or in gross)

- possibility of easement donation by owner due to favorable
tax benefits

- effect of fee or easement acquisition on local economy

- possible exposure to future adverse judicial
determinations

- effect of fee purchase on the long-term availability of
renewable resources.

The process for submitting conservation easement acquisition
projects to the Land Acquisition Review Committee for approval is
the same as for all other acquisition projects (See Section 701.2
of the Land Acquisition Management Handbook), except that the
application package shall include, in addition to the materials



required for fee acquisition, an additional sheet(s) discussing
those factors set forth above which pertain to the proposed

project.
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