§105-15 FURNISHING RIGHT OF WAY

I. GENERAL

The acquisition of property for Department purposes occurs through the exercise of the State's
right of eminent domain. By this, the State is empowered to acquire property rights for the
overriding good of the people. This is a legal process with specific requirements meant to protect
the rights and interests of the property owner(s).

The Department has general obligation to secure, and make available to the Contractor, the
properties which are necessary to do the work. For purposes of this section, the following are the
different types of property interests the Department acquires to provide access to properties for
certain contract work.

Please contact the appropriate Regional Right of Way Office for additional information,
applications, questions and/or other real estate assistance.

A. Right- Of- Way (ROW)

ROW is the property comprised of the entire width between the boundary line of all property
which has been acquired by purchase, donation or appropriation by the State of New York or the
municipality having jurisdiction over the facility. Title to the ROW can vest either in:

1. Fee, with Access - the right to access the road from abutting property remains.
2. Fee, without Access - the right to access the road from abutting property is denied.

B. Permanent Easement (PE)

A Permanent Easement (PE) is the acquisition of a permanent right to occupy a property for
a specific purpose. In this situation, the title for the property remains with the property owner, but
the state or municipality retains permanent rights as defined by the easement. PEs are taken to
accommodate highway appurtenances and may also be used to avoid disproportionate impact to
a remainder property. For example, PEs are taken for drainage purposes where construction and
maintenance of a culvert or stream outside of the ROW is necessary for the integrity of the facility.

C. Temporary Easement (TE)

Under a Temporary Easement (TE), some of an owner's rights are taken to accommodate
construction, but not future maintenance. TEs are used where use of the land is needed on a
temporary basis and where no permanent structures are constructed. A TE differs from a
permanent easement in that rights to the property are taken for a specific purpose and a limited
duration. The duration is typically through the conclusion of construction. As an example, a TE
may be taken to provide temporary access or to provide a temporary roadway or bridge. After the
TE is terminated, the state has no rights to occupy the property.

D. Temporary Occupancy (TO)

Under a Temporary Occupancy (TO), the property to be occupied does not involve any
construction on the area, and compensation is less than $2500. A TO should be used with caution
and only in limited circumstances. A TO is similar to a TE in that rights to property are taken for
limited time and purpose. A TO differs from a TE in the methodology by which the temporary
rights are obtained. Basically, TOs are permits to use property which is voluntarily entered into by
the property owner. Since they are voluntary, they do not require the legal proceedings which
TE's require and are more easily processed. TO's can be used for purposes such as minor grading
and ditching.

E. Rights of Entry

Rights of Entry should be used with caution and only in extreme cases as outlined in the
Highway Design Manual Section 5.5.6.8 Rights of Entry. No work shall occur beyond what is
listed in either Subsection A Section 45 of the NYS Highway Law or Subsection B Section 404 of
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the Eminent Domain Procedure Law (EDPL) and Section 30, Subdivision 17 of the Highway Law.
If additional right- of- way needs to be acquired during construction to complete the work, then
Eminent Domain Procedure Law (EDPL) must be followed to acquire the appropriate property
interests. A time extension may be necessary.

Il. ROW GUIDELINES

Before construction begins, the EIC will receive two copies of ROW maps and two sets of the
ROW plan. One set of prints should be provided to the Contractor. The ROW maps should be
reviewed with the contract documents to ensure that all properties are clear for use by the
Contractor. If there are special notes in the contract concerning the availability of ROW for certain
properties, the EIC should contact the Regional Real Estate Group and keep apprised of the
status of those properties and the availability of the ROW maps. The Contractor cannot be
allowed to occupy or work on any property which has not been cleared by the Real Estate Group.
Similarly, the Contractor cannot use PEs, TEs, or TOs for purposes other than those indicated on
the maps. If other uses are desired by the Contractor, separate agreements must be made
between the Contractor and the landowner. If other uses are contemplated or observed, the
Contractor should be asked to provide a copy of the agreement with the landowner for the contract
file. The Contractor is also required to obtain the written approval of the EIC for certain uses of
property both within and outside of the ROW. If necessary, the EIC should issue a Stop Work
Order to prevent access to uncleared areas or unauthorized use of an area.

A. Report Of Contractor's Initial Entry Upon New ROW Parcels

The State pays compensation to property owners on the value of the property interest
acquired by the Department. The laws governing the acquisition of property provide that
compensation is due from the earlier of the following two dates:

1. Upon entry on the property for construction purposes when title has not vested by the filing
of the appropriation map in the county clerk's office; or

2. Upon vesting of title to property when entry for construction purposes has not been
affected.

As a result of this requirement, the Regional Real Estate Group must have a record of the
date that the Contractor first enters each new right-of-way parcel for construction purposes. This
requirement applies to newly acquired ROW property, Permanent Easements, Temporary
Easements and Temporary Occupancies. The EIC should complete Form HC 114 and forward
the original to the Regional Real Estate Group and retain a copy for the field office file. The form
should be completed and sent to the Regional Real Estate Group as soon as possible after the
initial entry.

In addition to the above use of this information, if a Contractor ever claims that their operations
were delayed due to the unavailability of right-of-way, the Department will have a record of entry.

B. Additional Maps Required During Construction

If the need for additional ROW arises during construction, the EIC should send the request to
the Regional Construction Engineer together with a sketch showing the new limits of work, a
suggested new taking line and type of taking.

C. Termination Of Temporary Easements

A Temporary Easement (TE) is acquired by appropriation, when a copy of the map and the
Notice of Appropriation is filed in the office of the County Clerk or County Registrar. When a TE
is no longer needed, the TE must be terminated and a certificate to that effect also filed. In most
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cases the property owner is paid for the temporary easement on a time-rental basis, and the
termination notice is needed in order to conclude payments.

When the Contractor has completed the work for which the easement right was acquired the
EIC must notify the Regional Real Estate group, through the Regional Construction Group, that
the temporary easement rights are no longer necessary and request that they be terminated. This
should be done as soon as possible for each affected property.

D. Termination Of Temporary Occupancies

Temporary occupancy maps are not filed in the County Clerk's office and therefore do not
require a certificate of termination. In many cases payment for the temporary occupancy is made
on a time-rental basis.

When the Contractor has completed the work for which the occupancy right was acquired the
EIC must notify the Regional Real Estate Group, through the Regional Construction Group, that
the temporary occupancy rights are no longer necessary. This should be done as soon as possible
for each affected property.

lll. RELEASES

A release is an agreement signed by a property owner that allows a specific work activity to
be performed on private property by the Department or a Contractor hired by the Department
when a fee acquisition, an easement or temporary occupancy is not required. The release
contains a statement that releases the Department from maintenance responsibility or liability for
damage which may occur after the work is completed. A release obtained by the Department is
different than an agreement (formal or informal) between the Contractor and a property owner.
The Department does not typically use Temporary Easements or Temporary Occupancies for
these purposes. Releases used by the Department most often are discussed below. Form HC 90
is required for all NYSDOT projects, while Form HC 91 is required for Local let projects.

The following guidelines should be followed when using release forms:

1. Ensure that all information is correct, i.e., stationing, actual property owners name(s), etc.

2. The release must be signed, dated, and witnessed in the presence of the property owner.

3. The original signed release must be kept in the contract records and copies provided to
the property owner, the Contractor and the Regional Construction Group. This will help
prevent unauthorized work/entry onto private property.

4. Section 54a and 19 of the Highway Law only apply to state highways. If work is adjacent
to a county road, the county superintendent should be contacted.

5. If the property owner(s) refuse to sign the release, the matter should be referred to the
Regional Construction Engineer.

The following would require the use of the Form HC 90 or HC 91:

A. Permission To Replace Walkways - If replacement of walkways on private property is
required.

B. Permission To Plant Trees and Shrubs - If plantings on private property are specified in
the contract documents.

C. Permission To Grade and Reestablish Turf - If grading and reestablishment of turf on
private property is required.

D. Generic Release - If any other work/entry on private property is required.

E. Request For Reestablishment of Approaches to Private Lands - If reestablishment of
approaches (entrances, driveways, etc.) requires work on private property.
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F. Permission to Replace Electrical, Gas, Telephone, Cable, Water, or Sewer Utility
Connections to Private Property - If reestablishment or replacement of utility connections
requires work on private property.

IV. ENCROACHMENTS

Encroachments exist on many highway rights- of- way. Generally, the owners are requested
by Highway Maintenance to remove these encroachments. However, an encroachment may be
allowed to remain on a temporary basis if it can be shown that the structure in no way impairs or
interferes with the free and safe flow of traffic on the highway. Encroachments are allowed to
occur only when a thirty day revocable "Use and Occupancy Permit " has been entered into
between the encroacher and the Department, however FHWA must also approve an
encroachment that remains on a project requiring FHWA design approval. If an encroachment is
found during design, the designer, in consultation with other program area groups, may
recommend to the Regional Director that an encroachment remain. If a Use and Occupancy
Permit is granted, the Real Estate Group is responsible for managing the encroachment. If an
encroachment is found during construction, the Regional Real Estate Group must be notified and
the appropriate action taken to either remove the encroachment or enter into the Use and
Occupancy Permit

REFERENCES

A HC 114 Report of Contractor’s Initial Entry Upon New ROW Parcels

B HC 90 NYSDOT Permission to Perform Contract Work on Private Land

C HC 91 Federal-Aid Local Project Permission to Perform Contract Work on Private Land
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